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Court of Appeals of the District of Colombia 


No. 3002. 

Arthur R. Jewett, Appellant, 

vs. 

Aft. Henderson Moses et al. 


Supreme Court of the District of Columbia. 
At Law. No. 57208. 

Arthur W. Jewett, Plaintiff, 


w. Henderson Moses and Harry C. Moses, Trading as W. B 

Moses & Sons, Defendants. 

United States of America, 

District of Columbia, ss: 

Col u m hi a' 6 at 0 1 h (Tod v ''f w" *!^f'>f>rome Court of the District of 

ivr 

ceedings had, in the above-entitled cause! to wit: d P 

^ Declaration. 

Filed August 27, 1914. 

In the Supreme Court of the District of Columbia. 

Law. No. 57208. v 

Arthur R, Jewett, Plaintiff, 

r VS. 

W. Henderson Moses and Harry C. Moses, Trading as W B 

Moses & Sons, Defendants. 

The plaintiff, Arthur R Jewett, by his attorneys, sues the de¬ 
fendants W. Henderson Moses and Harry C. Moses, trading as 
W.B. Moses & Sons, and, for cause of action, states as follows* 

On, to wit, the 5th. day of June 1912, at the City of Washington, 
District of Columbia, the plaintiff and defendants entered into a 
1—3002a 
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certain written agreement whereby the plaintiff agreed to and did, 
thereby, release and relinquish all his right and claims whatever, 
for damages against the defendants on account of certain injuries 
theretofore, on to wit, May 31st., 1912, received and sustained by 
him while engaged at work for and in the employ or service of 
the defendants, the said agreement having been executed by the 
plaintiff at the special instance and request of the defendants or 
their acents. In consideration of the said release or relinquish¬ 
ment bv the plaintiff, as aforesaid, the defendants, by said agree¬ 
ment, contracted or engaged to pay, and did pay to the plaintiff 
at the time of the execution thereof, the sum of $100, and further 
aereed, thereby, to restore the plaintiff to his position in 
2 the employ or service of the defendants, being the same 
position that he held at the time of sustaining the said in¬ 
juries to wit, that of assistant driver, with a salary or compensation 
or emolument of $12.00 per week, so soon as the plaintiff should, 
thereafter be able to work or perform the duties incident to said 
position; that, thereafter, on, to wit, the 1st day of August, 1912 
the plaintiff, being then and there able to work 
to perform the duties of the said position, all whlch , th ®' 
fendants or their duly authorized agents then and there well knew 
requested the said defendants or their agents as aforesaid, to Restore 
him to the said position, the plaintiff being then and there ready 
willing and offering to accept and perform the work incident 

th The'premises considered, it thereby became and was, and con¬ 
tinued to be the duty of the defendants, or their agents, as afore¬ 
said then and there to have restored the plaintiff to the said posi¬ 
tion’ with the salary, compensation or emolument thereof as afore¬ 
said’ nevertheless, the plaintiff avers, the defendants, or their duly 
authorized agents, did then and there wholly and utterly fail, omit, 
«nd refuse to «o restore the plaintiff to his said position or any 

S it d.™ 8 . or .he pl.in.iH i. th. 3um 

of $1800.00.^^ ^ plaintiff brings this suit and claims of the 
3 ’defendants the sum of $1800.00, besides the costs of this 

actlon - W. G. GARDINER, 

H„ 

L. L. HAMBY, _ 

Attorneys for the Plaintiff. 

Amended Pleas. 

Filed December 29, 1914. 
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B£tf&ggg$> ift ^ 

and satisfaction of his claim foT'a'lW^ * 912, ln ful1 acoord 
in their employ for n f ?J>eged injuries sustained while 

plaintiff, Stal L^ delivereTf der ^ 10 S , of 7 hich h e the said 
1 Q 19 v»io c 11 1 an( * delivered to said defendants on Tulv Qtv* 

SL l ; ditfSi™ £5» a 

caused by erowirm out <>f ,1 • ()I i demands, expense or expenses, 

elevator It 11th and F Sts^hy'nmTn* 0 ^ident happenin, on 
Jewett”^ and said plaintiff accepted Lid 8 amounfin "fuTaLoTdLnL 
4 nrl'n .! 10 " ° f hl - S then existin K claim and the contract sued 
no nkrt e ofThp tl0n a * n / d ? hver y of which is Emitted, forms 

- 7 »'/tears a 

in ih * feim ‘» n « w '»™» 

a It is furthermore agreed that said W B Mo«es fr Q nn « Tnn 

^rWZtf ^ Wt ’ 88 " Ph^ able 

(Signature) W. B. MOSES & SONS 

Per C. WALTZ.” 

but deny that said contract or agreement to reemplov was executed 

herein 6 or ^ ^ Cons . i ', ,erat . ions all eRed in the Declaration filed 

wheLbv Lo ol P^t 'eunsideration of the compromise adjustment, 
ftftir P t i ff '' as P a i d ‘he sum of One Hundred Dollars 
Imj? a> n consideration of which he executed and delivered to 
said defendants his release from all and every claim or claims, de- 
mand or demands, expense or expenses, caused by, growing out of 
and incident to accident happening on elevator at 11th and F Sts 
by rug falling and injuring said A. Jewett, and say that the only 
consideration for said agreement to reemploy was the services to 
be performed for said defendants by said plaintiff under said agree¬ 
ment, which services said plaintiff has failed, refused and neglected 
to perform, although by the agent and letter of defendants has 
been tendered reemployment in their sendee, in strict accordance 
with the terms and provisions of the contract or agreement 
5 sued upon, a copy of the Release and Agreement to Reemplov 

, h ere\n above referred to is hereto attached as defendants , 
Exhibit A . 

4 And for a further plea to the Declaration filed herein, de¬ 
fendants, admitting the execution and delivery of the contract sued 
upon, say that they have fully performed said contract or agree¬ 
ment on their part, by tendering to the plaintiff by personal agent 
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and hv letter recmplovment in their service, long prior to th ® 

.f thi? suit, which tender said plaintiff has failed, refused and 

neglected to accept on his part. JAME s W. McNEILL, 

Attorney for the Defendants. 

^ Memorandum. 

January 28, 1915.—Joinder in issue to amended plea filed. 

Plea After Last Continuance. 

Filed April 17, 1916. 

r.,me now the defendants hv their counsel and move the Court 

until such time ns issue nm\ 1* J0in p.jp[S & DONALDSON. 

Attorneys for Defendants. 

SHEwEBSS! rs 

expense. EI.US & DONALDSON, 

ABNER H. FERGUSON, 

Attorneys for Defendants. 

i 

7 The defendants, W. Henderson Moses and Harry C. Mmm 

7 ma?e oath and say that the plea hereunto annexed is true 

in substance and fact. HENDERSON MOSES. 

HARRY C. MOSES. 

Subscribed and sworn to before me th, Qp|.^ a ^.° gRAy!’ 19 
[seal.] Notary Public, D. C. 

My commission expires Oct. 12, 1920. 

~ r t TTambv Esqs., Woodward Building. 

W. Gwynn Gardiner & L. L- • ’ . fore „ 0 i nf! plea to Mr. 

Please take notice that we shall pt'°^, on 'April 21st, 

Justice Gould, ) holding ^rcuit t v, erea fter as counsel can be 

heard, and ask‘that leave be given DONALDSON, 

ABNER H. FERGUSON, 

Attorneys for Defendant -. 
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15ttdiyo°f f ApS P 1916 the Plea and n ° tice aCCe P ted this 

W. GWYNN GARDINER. 

L. L. HAMBY. 

M. C. 

“ Endorsement. 


Filed April 26, 1916. 

. “ hereb y given to file the within plea this 26th day of 

April, 1916. J 

ASHLEY M. GOULD, Justice. 
Replication. 


Filed April 26, 1916. 

******* 

Leave of the Court first had and obtained plaintiff files the fol¬ 
lowing replications to the plea after last continuance filed in this 
cause by leave of the Court had and obtained. 

1. For replication to the defendants’ plea after last continuance, 
the plaintiff says that the alleged deed of release dated the 29th 

• day of January, 1915, is not his deed. 

2. For a further and additional replication to the defendants’ 
plea after last continuance in the above entitled cause, the plaintiff 
says that the said plaintiff* by reason of anything by the defendant- 
alleged in that plea alleged ought not to lie barred from further 
having and maintaining his aforesaid action against the said de¬ 
fendant-, because he says that the supposed deed or release in said 
plea mentioned was had and obtained by fraud and covin of the 
said defendant-. 

W. G. GARDINER, 

(H.) 

L. L. HAMBY, 

A ttorneys for Plaintiff. 

9 (Endorsed.) 


Leave is hereby granted to file within Replication this 26th day 
of Ap’l, 1916. J 


ASHLEY M. GOULD, Justice. 


Joinder of Issue. 

Filed April 26, 1916. 

******* 

The defendants hereby join issue on the replication filed herein 
to the plea after the last continuance. 

ELLIS & DONALDSON, 
ABNER H. FERGUSON, 

Attys for Defendant-. 
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(Endorsed.) 


i 


Leave is hereby given to file the within joinder in issue this 26 


day of April, 1916. 


ASHLEY M. GOULD, Justice . 


Supreme Court of the District of Columbia. 

Thursday, April 27, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

10 Come again the parties aforesaid, in manner aforesaid, 

and the same jury that was respited yesterday; whereupon 
plaintiff in open Court makes tender of one hundred dollars 
($100.00) in lawful money of the United States to defendants, 
being the sum heretofore paid by said defendants to plaintiff in 
this cause, which tender is declined by defendants; thereupon the 
jury after the case is given them in charge, upon their oat 
thev find the issue herein joined in favor of the defendant. 

Whereupon plaintiff waives his right to file a ^ or , , 

trial herein, and Counsel agree that judgment on verdict be ente 

‘ n Therefore it is considered that plaintiff herein take nothing by 
this action, and that defendants herein go hence ■without da > 
for nothing held, and recover against plaintiff the costs of their 
defence to be taxed bv the Clerk, and have execution thereof. 

The plaintiff bv his Attorneys in open Court, notes an appea 
toTheXrtofAppeals of the District of Columbia and he penalty 
of the bond for costs on said appeal is hereby fixed in the sum of 
one hundred dollars ($100.00). 


Memoranda. 


M,y 12 Ml 9 v 1 l« - ^riS.To p «klrtm w" n 

, i JS tf.Ufedudinj J«» f •'»' e „r d “ *'• T ™* mp ‘ 

July 5, 1916 and to fife Transcript of Bccord to and 

including Voifi submit Bill of Exceptions extended to 

andlncluding August 5 1916 and to file Transcript of Record to 
and including August 21, 191b. 
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Supreme Court of the District of Columbia. 

o • , Tuesday. July 18 1916 

JusteprSg PUr8Uant to ad J°~ent, Hon. Ashley M. Gould, 

as S.7WS 
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Assignments of Error. 


Filed July 27, 1916. 

******* 

* "**»'»»<>< 

J in * ntering * '»«»f- 

3. That the Court committed error in holding that th* 
was not entitled to recover on the whole evidence ^ plalntlff 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 


Designation of ReOord. 


Filed July 27, 1916. 


T 

To John R. Young, Clerk Supreme Court, District of Columbia • 

entitled ^hefolSng 6 : “ " COrf ° D appeal in the above 

1. Declaration. 

2. Last amended special plea and general issue plea, 
o. Joinder of Issue. 

4. Plea after last continuance. 

6. Replication. 

6. Joinder of Issue. 

13 7. Memo, of verdict for defendant. 

8. Filing of bond for costs on appeal and approval of same. 
record^ 1 ” 0 °* extension of tlme wlthin which to file transcript of 


10. Bill of Exceptions. 

11. Assignments of Error. 

12. This designation. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 
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^4 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I John R Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 13, both inclusive, to be a true and correct transmpt of he 
record, according to directions of counsel here.n bled copy of 

>? 

ai^Defendanls, a* the xmie «*»»"■ "P»» lhe ffl “ ” c ” <i 

in said Court n \y| leroo f \ hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Distnc , 
this 8th day of August, 1916. 

[Seal Supreme Court of the District of Columbia.l 
1 JOHN R. YOUNG, Clerk, 

By FRED. C. O’CONNELL, 

J A • 1_i /I 1 m 7/% 


15 In the Supreme Court of the District of Columbia. 

Law. No. 57,208. 

Arthur L. Jewett, Plaintiff, 

VS. 

W. Henderson Moses et al., Defendants. 

Be it 

SlffiVid £ plaintiff to maintain the issues on his part joined 

introduced the following i tendered to the defendants in 

The P'f nt ^’i! h ™rtffi!jte S for 8100. which tender was de-lined on 
open court a gold (ertihca , should have been tendered 

p |eaded - 

Mo^ & Sons and' represented them in connection with the subject 
matter of this suit. 

. tttt> t Tfwett testified on his own behalf in 
Thereupon, Arth. u L. . p.nnloved by the defendants in 

substance a« follows: tha ‘ ‘ r and that on the 31st of 

May,’ ta 

SSteSS Se"e S Emergency Hospital; that on the 9th of 
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iDt ° 8 COntraC ‘ with him > 

( “Washington, D. C., July 9, 1912. 

in consideration of the sum of One Hundred fSlOOOm 
lars to me in hand paid bv W B AW, a* o " t “ . .l • do1 ' 

and request of W. B. Mos^ <fc Sons Inc VaV weV^b ln ? ,ance 

lKnc -V™”^ 

Signature A j EWE TT. 

16 H. S. SYKES, 

CHAS. F. WOLTZ, 

Witnesses. 

“It is furthermore agreed that said W. B. Moses & Sons Inc. atrree 

form his*duties!* 1 A ‘ Je " ett ’ 85 500,1 as he is Physically able to per- 

“Signature W. B MOSES & SONS 

“Per C. WOLTZ.” 

‘ ] l at ,u is employment under this contract 
was to be at $12. per week, the same salary he was receiving at the 

time of the injury, and that he was paid the $100 provided for in 
said contract; that thereafter on or about, to wit, August 1st 1912 
returned to W. B. Moses & Sons, sought Mr. Charf« Volts, who 
had originally employed him, and had made the contract with him 
for re-employment,’and asked for his position back, stating that he 
was then able, he thought, to perform his duties; that Woltz told 
witness that there was not anything open just at the time, but that 
he had witnesses address and would let him know; that Mr Svkes 
was present at the conversation; witness says he saw Woltz almost 
every morning and evening for two or three weeks and each time he 
told w-itness there was nothing open at that time; that he then sought 
and at times had employment elsewhere, and finally returned again 
and sought employment at the defendants’ store; that he was told bv 
Mr. Sykes that Mr. Woltz had left and that he would have to see Mr 
Morrisey, who was then the manager of the store; that he sought him 
and explained to him the contract which he had and Mr. Morrisv 
told him to return the next day; Plaintiff says that he returned the 
next day and that he made numerous visits with the result that thev 
not or ?P lc| y hl J n i lt l at he then brought the suit involved here; 
i!L bringing this suit he obtained a position in the 

Woodward Building as elevator boy; that Mr. James W. McNeill 
whom he knew to be one of the defendants’ attorneys in the matter’ 
introduced him to Mr. Mount while he was employed in the Wood¬ 
ward Building, and a few minutes afterwards Mr.C. K. Mount came to 
2—3002a 
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him and told him that he would like to talk to him; that witness went 
to Mr Mount’s office that afternoon his office being on the Seienth 
Floor of the Woodward Building, and there he saw a tall gentleman, 
whom he afterwards learned was Mr Waters and “other gentleman 
whose tame he does not know, and Mr. Mount that Mr Mount 
then told him that he was very sorry about the accident, but 
17 that he thought he could get the matter straightened out for 
him and settled up, and he was going to adjust the matter, 
and could, he thought, get his position back with Moses; that witness 
told Mr. Mount that he was only getting $0. a week where he was 
and he would like to lictter himself, but that lie could not settle with¬ 
out his attorneys being taken care of, and Mr. Mount told him tha 
Mo^es & Sons would do that; that they would take care of his at¬ 
torneys all right, and that he would sec Moses & Sons and let him 
know; witness savs that he had several talked with Mr. Mount along 
these lines and shortly thereafter Mr. Mount called him into his 
omZ again, at which time these same gentlemen were present as 
witness rememliers them, and Mr. Mount then told him that he had 
seen Mo«es & Sons and that they had agreed to pay him $100, and 
give him his old position back, or a similar position at the same 
Sian and to settle with his attorneys and that Moses & Sons would 
3n, about it ; that he then asked if he should not see Mr. Gardiner 
about the matter, and that Mr. Mount stated, No indeed, don t go 
on there at all, that you don’t have to go up there That he did 
not lav anything to Mr. Gardiner about it; that the next day he 
was about to go to work at four o’clock at the Moodward Buildup, 
and that when he was upstairs, changing his clothes to put on his 
uniform the Starter, Mr. Cunningham same to him and told him 
that there was some one who wanted to see him, that when lie came 
downstairs he saw a gentlemen whom he now knows to be the son of 
the Manager*of W. B. Moses & Sons, Mr. Morrisey; that this gently 
man told witness that Moses & Sons wanted to see him and he told 
Mr Morrisev that he could not go at that time, since he had to 
at work hi a few moments; that the gentleman sought Mr. Cunmng- 
ham who had direct charge of the witness, and asked him if he 
would not let the witness off for a few moments; that he had an 
automobile and would take him right to Moses and bring him back, 
that Mr Cunningham consented and he went to Moses; that e e 
thev reached Moses the gentleman took him to Mr. Momsey s office, 
in which were seated, Mr. Morrisey, and m a few minutes a young 
!V „ nd ,. vo young men came in; that Mr. Morrisey told him that 

he thought he could settle the matter for him with M(«es; that he 
!-ould arrange to get him $50., but witness told him that that 

18 was not enough; and that Mr. Morrisey then said wait a mo¬ 

ment” and left the room and came back in a couple of minutes 

incut an'* „ _ :± _j U frw Tcitnpsa 


with a paper with some hing written on it and handed it to witness 

rnd ^idXou gn that and here is your $100” ; that he then said 
ana ^aiu > »■ fs _ MAmanw tr»1H him that if he 


nnri said YOU Slim uuu tmu nwv ^ ’ . , . , . i A 

“well how - about mv work”; that Mr. Momsey told him that if he 
lost his position to come back and he would give him wmiething else^ 
That witness then said “well, how about my attorneys, do they know 
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care|of n your > attorneys/’ la ^ Morrisrt «« - d “no, we will take 

that he dfd not wad^butronM a " and signed the P a Per; 
he could look itTver if he wa' tod to® Tl 'V that he was told ‘hat 
he gave up his position in the Woodward R \r° Ut a \ veek after that 
>see Mr. Morrisey and told him that h and went down to 
him to give him somethW tl i ^l° St p ? sition and asked 
thinking of discharging the ^tort°’ an *i ^J oriase y sa id he was 
on but did not: doT althmmh ^ th °"? h \ he could P u * him 
in succession he nut him nff f +• ess hack several mornings 
employ h - L . ?' ^™ 6 i° ‘ime and finally declined to 

out aftenvaH it m/'^T amhvlw Ir’lf *!“ suit i ,haf he found 
Gardiner or Mr Hamhy ha^ L -^fu had not , ? ettled with Mr. 
Whereunon r„T„ y o had . no ‘ pald ‘hem anything. 

substance as follow.s^thnfT°" cham - testified for the plaintiff in 
ing as Starter at the time of tH^ emp,oved a ‘ the Woodward Build- 

Mount; knew Mr .TaZ w McCu T° e ^t he - knew Mr G - *. 
Building: that he knew M. p j- ’ ‘hev both having offices in the 
the Building: that Tewett F ‘ ,1rdl ! ler - Pe also having an office in 
hov in the Woodward Bnitdin emp h?^. ,,n< 3er him as an elevator 
Moses. WitL^Ss ve^ Z flt t he ‘’r ‘he settlement with 

filpssasi^ 

^ TeSt off tor" n f man Pame and askpd if he w3d 

**""l «■«.. «t II.. S” ,' n ,t h * 

that ho v reSen L at . »» Veral rf>nve rsations between .Tewett and Mount- 
that he knew that Mount and McNeill represented Moses in •* 

BSiBzrP ssaH c£ 

S'e d S" eSS f h a ‘ he waTthe^ maktog am'ngeme'Uts whh' referent to 

aS^Stta? ssFJtzsx s 
ss«W35tfar* - -sviwa.’jac 
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thine that thev knew nothing aliout the matter until McNeill and 
Mount came to' their office a few days after the settlement and sm 
that thev came to advise them that Moses had settled the matte 
with Jewett over their heads, without their knowledge and consent, 
that they deplored the situation but could do nothing about it under 
the circumstances. 

Thereupon the defendant^ffered the testimony of Edward F. 

Morrbev who testified that he did not tell Jewett that he would give 

him his position back; that he told him that if he l°st h 's fsasition at 

the Woodward Building to come back and apply and lie would see 
the oouwara ^ ^ ^ ^ ^ h<? ^ not pr0 m,se to pay his 

00 attorneys- that Mr. McNeill drew the contract and sent it to 
them - that he did send for Jewett to settle it; that he fir^t 
offered Jewett $50 and Jewett insisted upon $100. that he got $ 
from the cashier and gave it to him; that he gave him t e <on ra< 
read. Witness identified the contract that was signed by Jewett, 

which is as follows: 


“IV. B. Moses & Sons, 

Furniture, Carpets, Linens, Draperies & Wall Papers. 
Comer 11th and F Streets, N. W. 

22nd and M Sts., Storage warehouses. 

Founded 1861. 


Telephone Main 3770. 

Washington, D. C., January 29th, 1915. 

“In consideration of the sum of One Hundred Dollars ($100.00) 
to me in hand paid bv W. B. Moses & Sons., 1, A Jewett, do hereby 
release and discharge said W. B. Moses & Pons, Inc., from all and 
everv claim, or claims, demand or demands, expense or expenses, 
damage or damages, caused by, growing out of, or in any wise arising 
by^on or under their contract to re-employ me, in form and sub- 

stance as follows: 

Washington, D. C., Jul. ]912. 

‘In consideration of the sum of One Hundred Dollars ($100.00) 
to me in hand paid bv W. B. Moses & Sons Inc at the 
instance and request of W. B. Moses * Sons, Inc.,A 
herebv release and discharge said W . B. Moses & bons, irn., 
all and everv claim or claims, demand or demands, expense or e. - 
caused' bv, growing out of and incident to accident hap- 
£nffig on elevato^ at 11th & F Sts., by rug falling and injuring 

said A. Jewett. 
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this9tTday°of Ju h ry re0 1912 hereUnt0 "* my ^ affix my Seal 

. A. JEWETT. 

H. J. SYKES, 

CHARLES WOLTZ, 

Witnesses. 


Tt is furthermore agreed that said W. B. Moses & Sons, Inc a<ree 
formTds P d°utS! d ' Ctt ’ 88 800,1 88 he 18 P h y gica "y able to ^r- 


W. B. MOSES <Sr SONS, Tnc., 
Per C. WOLTZ. 


tl, Jnt r'T , h ^ by [ 6,ensecl b^ing in suit in the Supreme Court of 
the District of Columbia m action entitled ‘Arthur, A. Jewett, Plain- 

Si’ VS V o' Henderson Moses and Harry C. Moses, trading as W. B 
Moses & Sons, defendants, at Law No. 57208’; and I hereby agree to 

dismiss or cause to be dismissed said action at Law, at my o«m cost 
and expense. J 


ARTHUR L. JEWETT. 

Witnesses: 

G. A. BRADLEY. 

E. M. GODFREYS 


that he told him to read the contract; does not know whether he 
read it or not; that he positively did not promise to take care of his 
attorneys fees and did not promise to re-employ him; that Jewett 
did return a short time afterwards and asked for a position, and he 
told.Jewett that later on he w’ould see if he could not arrange 
l\ to give him a position; that he did not promise him that he 
would give him a position. 

The defendants offered other testimony tending to support the 
testimony of the witness Morrisey. 

The evidence in the case being all in, the defendants moved to 
dn-ect a verdict for the defendants, which said motion was granted 
by Court., and an exception duly noted by the plaintiff. 

Thereupon the jury returned a verdict for the defendants. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part, hereof, the plaintiff, by his counsel tendered his bill of 
exceptions, which he prayed the court to sign, seal, and made the 
same a part, of the exceptions taken by the plaintiff and noted bv the 
court as aforesaid, as if the same had been set forth in a separate bill 
of exceptions signed and sealed bv the Justice presiding at the trial 
which accordingly is done this 18th day of July, A. D., 1916 nunc 
pro tunc. 

ASHLEY M. GOULD, Justice. 



14 ARTHUR R. JEWETT VS. W. HENDERSON MOSES ET AL. 
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of the testimony before the Court of Appeals. 
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ABNER H. FERGUSON, 
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October Term, 1916. 


No. 3002. 


Arthur R. j ewett, Appellant, 


vs. 


W. Henderson Moses and Harry C. Moses, Trading as 

W. B. Moses & Sons. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This suit was instituted on the 27th of August, 
1914, against W. Henderson Moses and Harry C. 
Moses, trading as W. B. Moses & Sons, and was based 
upon a written contract of July 9,1912, (R., 9) wherein 
and whereby plaintiff below (appellant here) in con- 
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sideration of $100 and reemployment, made a full 
settlement of all claims and demands growing out of 
an accident to appellant in the store of the defendant 
below (appellee here), located in this City. 

The $100 named in the contract was paid to appel¬ 
lant, but the appellee failed to reemploy him, although 
after he recovered from the effects of the accident he 
applied for reemployment daily for some time. (R., 9) 

After the institution of the suit and after the case 
was finally at issue on the several amended pleas filed 
by the appellee (R., 3) the appellees, through their 
attorneys representing them in this litigation fraudu- 
\ lently obtained the signature of the appellant to an 

alleged contract (R., 12-13) wherein and whereby the 
appellee claimed that the appellant released all claim 
against them growing out of the said suit in considera¬ 
tion of the payment of $100, and a directed verdict 
was entered for appellee to which an exception was 
duly noted, and said act of the court in directing the 
verdict as aforesaid is the basis of the exception upon 
which this appeal is founded. 


ARGUMENT. 

I 

The record in this case shows that the appellant was 
employed by appellee, W. B. Moses & Sons on the 31st 
day of May, 1912, as an assistant driver, receiving a 
salary of $12 per week; that he was injured; that after 
the accident received by him he was sought by appellee 
and induced to release them of all claim that he might 
have against them as the result of the injuries re¬ 
ceived by him in said accident by the payment of $100 
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and a promise to reemploy him at a salary of $12 per 
week when he should be able to again take up his duties; 
that thereafter, in August, he did recover sufficiently 
»to resume his duties and sought reemployment of the 
appellee as a result of the contract (R., 9); that al¬ 
though he applied morning and afternoon for several 
weeks the reemployment was denied him. Appel¬ 
lant then brought suit. In the said suit appellee 
was represented by one C. K. Mount and one James 
W. McNeil, both members of the bar of this Court. 
Just after the instituting this suit appellant obtained 
employment as an elevator boy in the Woodward Build¬ 
ing at a salary of $9 a week, and the said attorneys, 
Mount and McNeil both had offices in this Building, the 
said McNeil being known to appellant; that McNeil in¬ 
troduced the appellant to C. K. Mount and C. K. Mount 
came to him and asked him to come to his (Mount’s) 
office as he desired to talk with him about his case 
against W. B. Moses & Sons; that he went to the office of 
C. K. Mount and there, in the presence of two witnesses, 
Mount spoke of how sorry he was for the appellant 
and the injuries received by him, and offered (R., 10) 
to straighten the matter up with W. B. Moses & Sons, 
stating that “he thought he could get the matter 
straightened out for him and settled up and get him 
$100 and his position back”; that there were several 
conversations in Mount’s office between the appellant 
and Mount in the presence of these two witnesses, and 
finally Mount told appellant that he had arranged with 
appellee to give him his position back; to pay him 
$100, and to take care of his (appellant’s attorneys) 
and that appellant said he would accept that, but 
suggested that he see his attorney, Mr. Gardiner; that 
he was advised by the said Mount “not to go near his 
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attorney” stating that appellee would send for appel¬ 
lant; that on the following day the appellee did send 
the manager’s son for appellant obtaining permission 
from the elevator Starter (R., 11) to release the appel¬ 
lant from his work long enough to be taken to the store 
of the appellee in an automobile, stating that he would 
bring him right back; that appellant did go to the 
store of appellee and there was ushered into the pres¬ 
ence of the general manager, who gave him $100 in 
money, presented a paper to him and asked him to 
sign it; that appellant then asked about the reemploy¬ 
ment and about the payment of his attorneys; that 
the general manager stated that he would take care of 
his attorneys and that if appellant lost his position 
that he would give him something to do there, and that 
appellant then signed a paper which he did not read 
but which now appears to be a release of all claim and 
an agreement to dismiss the suit (R., 12-13); that they 
did not pay appellant’s attorneys, and refused to re¬ 
employ appellant (R., 11); that his attorneys knew 
nothing of it until the said attorneys for appellee came 
to the office of appellant’s attorneys and advised them 
of the fact that the plaintiff had, over their heads, and 
without their knowledge or consent, settled the claim 
with appellant; deplored the situation, but expressed 
their inability to do anything under the circumstances. 
The record, however, shows that these attorneys were 
parties to the fraud (R., 12). 

The statement of appellant as to the facts are borne 
out by one of the witnesses present at the interviews 
between appellant and the said Mount, who states 
“that he recalls there were several conversations, and 
that at the final conversation witness heard Mount tell 
appellant that he guaranteed to get him $100 and to pay 
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his attorneys’ fee, and to give him back his position; 
that appellant then said I accept that” Appellant 
is further borne out by the testimony of the elevator 
Starter at the Woodward Building (R., 11) that Mount 
and McNeil both had offices there, and that someone 
did come to him and ask permission for appellant to 
get off from work, stating that he was from W. B. 
Moses & Sons, and would like to have appellant go 
down to Moses; that he had an automobile and would 
take appellant right to Moses in the automobile and 
bring him right back. There was testimony of the 
general manager that he did not agree to pay appel¬ 
lant's attorneys, nor to reemploy him; that he told 
appellant to read the contract; does not know whether 
he read it or not; that the contract was drawn by one 
of his attorneys, to wit, one James W. McNeil; that 
he got the $100 from the cashier and gave it to ap¬ 
pellant, and the contract was signed by appellant (R., 
12-13). 

The $100 so paid appellant as aforesaid was tendered 
to appellee in open court by appellant after the jury 

was sworn, and at the beginning of the taking of the 
testimony (R., 8). 6 

TENDER OF THE MONEY PAID UNDER THE CON¬ 
TRACT WAS MADE IN DUE TIME. 

I 

In this case there was a plea that the contract had 
been discharged by the payment of $100, and a special 
replication that the said discharge was obtained by 
fraud, which was the issue in the case. The $100, the 
amount received by the appellant under the contract, 
was duly tendered to the defendant at the trial table in 
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open court, after the jury had been sworn, and before 
the taking of the testimony began. Under these cir¬ 
cumstances this Court has heretofore said that such 
a tender was in due time. 

In support of this I cite the case of 

Rothwell vs. Capital Traction Company, 25 App., 
D. C., 98, 

and this Court in its opinion in this case, delivered by 
Mr. Chief Justice Shepard in dealing with this ques¬ 
tion on page 115 said: 

“On the other hand, many cases, some of which 
are cited, expressly decide that the offer to return 
may be made after the institution of the suit and 
while it is pending/ ’ 

i 

citing many authorities in support thereof. 

The Court, by a glance at the testimony in this case 
will see that after the appellee’s attorneys knew by the 
ruling of the Court on the pleadings that they had 
no defense to this case, unless they could show that 
they did offer to reemploy the appellant, and knowing 
that that could not be done, and therefore, there being 
no defense to the claim, they undertook, in defraud of 
the attorneys of the appellant and in defraud of the 
appellant himself, to get rid of this suit. 

That they practiced fraud and deceit upon the ap¬ 
pellant in obtaining this release, seems to be so clearly 
established by the evidence that it would hardly admit 
of argument. Certainly the jury should have passed 
upon that question. The act of the attorneys for the 





appellee in coming to the attorneys for appellant after 
this suit was settled, in condemning the appellee, for 
what they termed a i 1 deplorable act” and attempted 
to exhonerate themselves from any participation in 
the fraud, is in itself, sufficient to show what these 
attorneys knew and what they are, in the light of the 
testimony of defendants offered in this case showing 
their participation in it. They knew that the appellant 
and his attorneys had been defrauded; that they had 
assisted in the scheme to defraud him. 

Thus, their effort to prevent appellant’s attorney 
from ascertaining the truth which was really not known 
until the testimony of the general manager of appellee 
at the trial. 

The testimony shows that three things were promised 
the appellant: , 

First: Reemployment. 

Second: Payment of his attorneys 9 fee in this 
case. 

Third: The payment of $100 in cash. 

The record shows conclusively that there was only 
one thing that the appellee did, and that was the pay¬ 
ment of the $100. They did not undertake or attempt 
to satisfy the attorneys or to pay them anything. They 
did not even reemploy or undertake to employ appel¬ 
lant. Therefore, the facts show fraud, deceit and im¬ 
position of the grossest kind upon this appellant. 
Under such facts this Court would not permit the 
alleged release to stand, and it was a question of fact 
for the jury to say whether or not the contention of 
appellant was true, or the contention of appellee was 
true. 
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This Court has had before it in very recent years the 
question of obtaining' a release of a claim by fraud, 
and notably among these cases is that of 

Washington Ry. & Elec. Co. vs. McLean, 40 
App., D. C., 465. 

In that case Mr. Justice Robb in delivering the opinion 
of the Court on this question, on page 471 said: 

•• • 

“Of course, it would have been competent for 
her to have executed a release for such damages 
in consideration of the payment of damages to 
her clothing, but the circumstances surrounding 
the transaction were such that it was for the jury 
to say whether it was an act of negligence on her 
part to rely upon the statement of the agent, and 
sign the paper without examination. ... It 
would be unconscionable for a court of justice to 
rule, as matter of law, that it constituted negli¬ 
gence for a lady seventy-five years of age, unversed 
in business matters, to sign a paper, under the cir¬ 
cumstances detailed by the plaintiff, without read¬ 
ing it.” 

This Court again considered the identical question 
in the case of 

Washington Utilities Co. vs. Wadley, 44 App., 
D. C., 176 

in which this Court, speaking again through Mr. Justice 
Robb, who delivered its opinion reaffirmed its ruling 
in the McLean case. 



This Court held to like effect in the case of 

B. & 0. R. R. Co. vs. Morgan, 39 App., D. C. 

195, 202. 

One of the grounds upon which the release was signed 
was that the attorneys representing appellant should 
be paid, which was not done, and when appellant dis¬ 
covered that fact he declined to dismiss the suit, which 
was one of the things that had to be done before the 
contract was completed, and when they refused to pay 
the attorneys for appellant, and to reemploy him, he 
insisted upon the suit being continued, and in due time 
tendered back the $100, which was paid him. This 
action on the part of appellant should be commended 

rather than condemned. This Court in its opinion 
in the case of 

Sullivan vs. Tobin, 42 App., D. C., 430, 
and on page 434 of said report the Court said: 

‘The court said that honest settlements by 
parties to litigation should be encouraged, but that 
dishonest and collusive settlements made with in¬ 
tent to defraud the attorneys upon either side are 
reprehensible and should be condemned; that inas¬ 
much as the relief asked was based upon a settle¬ 
ment of the latter character, the court was posessed 
of inherent power to grant it; and that the court 
was not obliged to assist in effecting a fraudulent 
design / 1 

In the case just quoted from, the Court in dealing with 
the right to have the suit continued and carried to a 
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successful termination as a basis of the compensation 
for the attorney, said: 

“Although different modes have been adopted 
to attain this result, the weight of authority is to 
the effect that, where a settlement is collusively 
made to deprive that attorney of his fee, he will 
be permitted to intervene and assert his lien; and 
that if a judgment has been entered and satisfied, 
that satisfaction may be set aside to the extent of 
the lien.” 


I find that the courts all over the Country have con¬ 
demned the acts of litigants in fraudulent settlements 
made for the purpose of defrauding either plaintiff, a 
party to the suit or an attorney for either of the ligat¬ 
ing parties. 

The record in this case shows that the appellant 
expressed a desire to advise his attorneys of what was 
being done, and that Mr. Mount said to him (R., 10): 
“No indeed, don’t go up there at all, you don’t have 
to go up there” referring to a desire on the part of 
appellant to visit his attorney, Mr. Gardiner. 

In considering a case of this character the court in 


Bussean vs. Ry. Co., 56 Wis. 325, said: 

“After an action has been commenced and coun¬ 
sel employed, no release obtained from the plain¬ 
tiff in the absence and without the consent or 
knowledge of his counsel should be held valid, 
unless the utmost good faith is shown on the part 
of the defendant in obtaining the same.” 
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We submit that in this case there was a lack of good 
faith on the part of all who had anything to do with 
the release, but we do not condemn the appellant for his 
action, because, being an ignorant man, earning a small 
salary, and desiring to better himself upon an express 
promise that his attorneys would be taken care of, he 
consented to the agreement only upon those terms. 

The Indiana court in passing upon this question in 
the case of 

Miedreick vs. Rank, 82 N. E. 116 (Indiana Ap¬ 
peals), 

held that after the institution of a suit where the 
attorneys had a written contract for a contingent fee, 
the defendant’s attorney with knowledge of the con¬ 
tract by misrepresentation prevailed upon the plaintiff 
to sign a written dismissal of the case. That such act 
constituted fraud by the parties against the plaintiff’s 
attorneys, and the court set aside the order dismissing 
the suit. The court said that a settlement made with 
the plaintiff out of the presence and without the knowl¬ 
edge of the plaintiff’s attorneys is always viewed with 
suspicion and it will be closely scrutinized for fraud. 

We find that in New York and many other States, 
statutes have been enacted which gives an attornev 
a lien the moment the action is filed. There is no 
such statute, however, in this jurisdiction. 

An interesting case on this point, reported in the 
Indiana appellate reports, is that of: 

Hammond Ry. Co. vs. Kaput, 110 N. E., 109 
(Ind. App.). i 
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In this case a judgment was obtained by plaintiff 
against the railroad, and the case was appealed by the 
defendant company, and while in the appellate court, 
and before it was decided, the defendant settled the 
case with the plaintiff without the knowledge or con¬ 
sent of plaintiff’s attorney. The case came on for 
hearing in the appellate court and this fact was brought 
to the attention of the appellate court, they dismissed 
the appeal and permitted the judgment in the lower 
court to stand in order that the plaintiff’s attorney 
might enforce his lien on the judgment, and in order to 
preserve his lien upon the judgment, holding: 

“The court will not aid by a reversal of the judg¬ 
ment, the fraud practiced upon plaintiff’s attorney 
by the defendant.” 

There is a very strong decision with reference to 
this matter in the New York courts which is found in 
the case of 

National Exhibition Co. vs. Crane, 167 N. Y. 
505, 508. 

In this case after the court at length condemned an 
attempt to defraud the plaintiff’s counsel out of his 
just and reasonable fee, it said: 

“While the parties have an undoubted right to 
adjust their differences, when the settlement is 
the result of a conspiracy between them to cheat 
the attorney of either out of his compensation for 
faithful services, the court may properly withhold 
its aid from those who seek by furtive means to 
perpetrate a wrong under cover of a compromise. ’ ’ 
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The above case is applicable to the case at bar, for we 
have at bar, a case where not only did the appellee 
attempt to cheat the plaintiff's attorneys out of their 
just compensation, but when the appellant was honest 
enough (when he found that he had been defrauded 
into signing the release) to refuse to dismiss the suit 
and insisted upon it proceeding as before, and tender¬ 
ed back the money received. The appellee is now in 
court asking the Court to loan its hand, to assist it, in 
perpetrating a fraud upon appellant and his attor¬ 
neys, and I am sure this Court will not stand for any 
such fraudulent scheme. 

We find that the courts are unanimous in holding 
that courts must protect its officers and attorneys who 
practice before it, and they are also unanimous in hold- 
ing that where a fraud has been perpetrated upon a 
plaintiff and as the result of said fraud he releases a 
claim, that the court will not, as a matter of law, hold 
him to such agreement, but will permit all the evidence 
to be considered by the jury and passed upon as a 
matter of fact where the minds cannot meet. 

We, therefore, respectfully submit that the Lower 
Court committed error in directing a verdict against 
the appellant in this case, and that this judgment should 
be reversed. 

Respectfully submitted, 

Blaine Coppinger, 

, W. Gwynn Gardiner, 

Attorneys for Appellant . 
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The Facts 

The facts in this case are very simple and briefly, are 
these: 

The appellant, Jewett, was in the employ of the appellees 
prior to and on the 31st day of May, 1912, on which day 
he was injured. He thereafter made claim against them 
for damages for his injuries, and they gave him One Hun¬ 
dred Dollars in settlement of his claim, for which 
he executed a release. As a part of the consideration for 
this release the appellees agreed to re-employ the appellant 
when he was able to resume his work. 

Thereafter on the 27th day of August, 1914, the present 


suit was instituted by the appellant against the appellees 
alleging that they had failed to comply with their agree¬ 
ment to re-employ him, and prayed for damages for the 
breach thereof. Although it is immaterial to this appeal, 
it might be said that the appellees denied this claim, and 
contended that they had offered him re-employment, which 
he did not accept. 

Counsel who now appear for the appellees did not repre¬ 
sent them at the time of the filing of the suit nor at the 
time the release, hereinafter referred to as the second re¬ 
lease, was executed. They did not come into the case until 
more than a vear thereafter when it was reached for trial 
on the calendar of the lower court. 

While the case was pending in the lower court, and on 
January 29, 1915, the appellant and the appellees made a 
compromise settlement of the suit, and the appellant on 
that day executed to the appellees a release in full, which 
appears on page 12 of the record. The sole consideration 
for this release, according to its terms,was the payment by 
the appellees to the appellant of the sum of One Hundred 
Dollars, which was paid. When the case was reached for 
trial in the lower court leave was gotten to file an addi¬ 
tional plea, setting up this release, and to this plea the 
appellant filed a replication, attempting to avoid it on the 
ground that it had been obtained from the appellant by the 
fraud of the appellees. 

The case came on for trial, and the only evidence offered 
by the appellant to establish the fraud complained of was 
that at the time the release was signed by the appellant the 
appellees promised verbally that “if he (the appellant) lost 
his position to come back, and he (the agent of the appellees) 
would give him something else” (Rec. 10), and that at that 
time the appellant asked the manager of the appellees, “Well, 
how about my attorneys, do they know anything about 
this?” to which the manager said, “No, we will take care 
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of your attorneys (Rec. 10-11). This is the sum and 
substance of what the appellant relied upon to sustain his 
contention that the release was procured by fraud. Ap¬ 
pellees offered testimony tending to deny that they had 
o fie red appellant employment or to pay his attorneys’ fee. 

His contention is stated in the brief of his counsel as 
follows: 

The testimony shows that three things were prom¬ 
ised the appellant: 

1. Re-employment. 

2. Payment of his attorneys’ fee in this case. 

3. Payment of $100 in cash. 

The record shows conclusively that there was only 
one thing that the appellee did, and that was the pay¬ 
ment of the $100. They did not undertake, or at¬ 
tempt to satisfy the attorneys, or pay them anything. 

I hey did not even re-employ or undertake to employ 
appellant. Therefore, the facts show fraud, deceit 
and imposition of the grossest kind upon this appellant.” 

The Law. 

Counsel for appellant cites several cases in this court 
for the apparent purpose of sustaining his position in this 
case, but an examination of these cases will show that the 
principles involved in them are not in the slightest degree 
applicable to the facts of the case at bar. 

He first cites the case of Washington Railway & Electric 
Company vs. McLean , 40 App., D. C., 465. 

In that case the plaintiff was a woman seventy-five years 
old. She had been thrown from a street car and suffered 
damages both on account of personal injuries and injuries 
to her clothing. The agent of the railroad company paid 
her $15, and took her release in full, representing to her 
at the time that it was only understood to cover the dam¬ 
ages to her clothing, and she so understood it. This court 
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held, and properly held, that under such circumstances 
she was not prevented by this release from suing for her 
personal injuries. 

The second case cited by counsel is the case of IVasking- 
ton Utilities Co. vs. Wadlcy, 44 App., D. C., 176. 

The release in this case was obtained an hour and a half 
after the accident happened, while the plaintiff was in the 
hospital suffering from a scalp wound, which required 
several stitches, and while the plaintiff was in a stupid con¬ 
dition as a result of the accident, and the agent of the rail¬ 
road company paid the plaintiff, who was a thoroughly 
illiterate man, $5. Plaintiff also testified that he did not 
know what it was he signed. In that case this court said 
that the question as to whether or not the release was the 
act of the plaintiff was properly submitted to the jury. 

Counsel then cite the case of the B. & 0. Railroad 
Company vs. Morgan , 35 App. D. C., 195. 

In this case the release was procured the morning after 
the accident, after the plaintiff had spent a night of suffer¬ 
ing from her injuries. The agent of the railroad campany 
asked the plaintiff what was the value of her hat, which 
was damaged, and she told him $8, and he told her that he 
would pay her for a few days time which she might lose. 
In this case the trial court submitted to the jury the question 
of whether or not the release was intended to cover the 
damage to the plaintiff’s hat, and her loss of time, as con¬ 
tended by her, or whether it was intended to cover her 
total injuries, and this court held that it was proper to do 
so. In this case the only question was as to the intention 
of the parties to the release, as to what it was intended to 
cover, which question is in no wise involved in the case at 
bar because the release is perfectly plain. 

The case of Sullh'an vs. Tobin, 42 App., D. C., 430, is 
also relied upon by counsel for the appellant. 







In this case plaintiff and defendant collusively agreed 
to settle the case for the purpose of defrauding plaintiff’s 
counsel out of his fee. Counsel intervened in the case, 
and this court held that he had a right to have his fee for 

services protected under the peculiar circumstances of that 
case. 

There is not the question involved in the present case that 
was involved in the Sullivan case because counsel here is 
not making the claim nor is there the slightest intimation 
in this case that there was any collusion between the appel¬ 
lees and the appellant. On the contrary counsel for appel¬ 
lant in his brief distinctly acquits his client of any such 
collusion. 

In the case of Bussian vs. Railway Company , 56 Wis., 
325, the plaintiff was a woman. She was urged by the 
agent of the defendant company to sign the release, and he 
stated to her that the defendant would defeat her in court, 
and if not, her counsel would absorb whatever she might 
recover. She had no one to advise her except her daughter- 
in-law, and the execution of the release was urged upon 
her by hei attending physician, who, in doing so, was acting 
on behalf of the defendant company. He urged the execu¬ 
tion of the release although she asked a postponement to 
consult her counsel. 

There is certainly nothing in the case at bar to bring it 
within the law as laid down in the last mentioned case. The 
court there found that there was bad faith on the part of 
the agents of the railroad company. There can be no in¬ 
timation of bad faith in the present case. There is certainly 
nothing in that case which will justify this court in setting 
aside and overruling the universally well established princi¬ 
ples of law, which must govern the decision of the present 
case, and which will be taken up hereafter. 

The case of Miedrcick vs. Rank, 82 N. E., 117, was a 
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suit on a life insurance policy pending in Indiana. The 
plaintiff, who was a woman, lived in Tennessee. An agent 
of the defendant went to her shortly before the case was to 
l^e tried, and told her that the case had been thrown out of 
court; that unless she settled she would have to pay the 
costs amounting then to $150, and which would amount 
to $175 by the following September. The fact was that her 
case had not been thrown out of court, and the accrued 
costs were only $12. It is hard to conceive of a case where 
there was more palpable fraud than there was here, but 
it is not plain how it can be used as an authority in the case 
we are now considering because the facts of the two cases 
could hardly be more totally different. 

In the case of Hammond Ry. Co. vs. Kaput, 110 N. E., 
109, there had been a judgment rendered and notice put 
on record of an attorney’s lien. The court held that in 
view of the fact that counsel had recorded his lien no set¬ 
tlement could be made which would defeat the lien. The 
unfortunate part about this case, as with the other cases 
heretofore cited, is that it has no bearing on the questions 
involved in this appeal. 

In the case of the National Exhibition Company vs. Crane, 
167 N. Y„ 505, there was an agreement to dismiss the case 
without costs, and the court found that this was done as 
the result of a “conspiracy between the parties.'’ It is cer¬ 
tainly not claimed here that there was any conspiracy be¬ 
tween the appellant and the appellees to defraud counsel, 
and if there was that is not the question we are considering. 
The question involved is the right of the appellant to re¬ 
cover on his original claim against the appellees just as 
though there had been no release executed. Counsel is 
making no claim in his own right. 

None of the cases above cited is similar to the case at 
bar in its facts, and none of them undertakes to decide 
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the two legal propositions that are involved in this appeal. 

These principles are: 

First: Fraud can not be predicated upon statements 
promissory in their nature or upon the mere failure to 

perform a promise or an agreement to do something in 
the future. 

Second: The testimony of the appellant which was of¬ 
fered to prove that the appellees agreed verbally to re-em¬ 
ploy appellant, and pay his counsel fee were inadmissible 

as tending to vary or contradict the written contract of 
release. 

(1) If there is any question in the law that seems to be 
universally established it is the first proposition above men¬ 
tioned. The question has been before the courts of this 
country time after time, and it has been universally held 
that, in order to constitute fraud there must be a misrepre¬ 
sentation of a past or existing fact, and that it is not suffi¬ 
cient in order to prove fraud to show that one of the parties 

promised to do something in the future which he has not 
done. 

The question arose in Massachusetts in the case of Knowl- 
ton vs. Keenan , 146 Mass., 86. 

In this case the plaintiffs, who were contractors with the 
Lnited States to carry the mails, having authority to sub¬ 
let theii contract, made a written contract with the defen¬ 
dants to perform a certain part of their contract, according 
to a certain schedule. As an excuse for not performing 
their contract the defendants offered evidence that at and 
before the execution of this contract the plaintiffs verbally 
promised to procure a change in the schedule, and verbally 
represented that they could secure such a change; that 
at the time they knew they could not, and that thereafter 
they did not do so. The fraud which was sought to be 
established was the failure to perform an oral promise 
made contemporaneously with the written agreement. 




This the court held could not be done, and used the fol¬ 
lowing language: 

‘‘That which the defendant sought to prove, if it 
can with propriety be termed a representation at all, 
was a representation that something should thereafter 
be done. Such a representation, from its nature, could 
not l)e true or false at the time it was made, and, if 
anything, was a contract or promise. The difference 
between representation that something exists which 
does not, and a representation that something shall be 
done thereafter is obvious: Beattie vs. Lord Ebury, 
L. R., 7 Ch., 777. A representation which amounts 
to an engagement, if enforceable, must be so as amount¬ 
ing to a contract. ‘There is no middle term, no tcrti- 
um quid' says Lord Cranworth, ‘between a repre¬ 
sentation so made to be effective, for such a purpose 
and being effective for it, and a contract.' Maunsell 
vs. White, 4 H. L., Cas.. 1039.” 

The question was before the court of Kansas in the case 
of Slattern vs. Konrath, 1 Kan. App., 636. 

This was a suit in replevin to recover an amount of corn 
which had been sold by one Hinkson to the plaintiffs, under 
two written contracts, and which was claimed by the de¬ 
fendants under writs of attachment. The defendants ad¬ 
mitted the sale, and the execution of a written bill of sale, 
but claimed the sale was made upon the parol condition 
that the plaintiff would pay some outstanding checks of 
Hinkson’s, which condition was not kept. 

In disposing of the case, the court said: 

“There is an entire absence of proof of fraud in the 
transaction. The only fraud attempted to be shown 
is the claim of Hinkson that the bank did not, after 
said sale, do the things which Hinkson said it agreed 
to do as to the payment for the com. This would not 
constitute fraud. These contracts must be construed to¬ 
gether and must stand unless it is shown that Hinkson 





was deceived by the plaintiffs, or their agents, as to 
some tact then existing. A promise to do something 
in the future which they failed to do is no fraud.” 

The question was also considered in the case of Dickin¬ 
son vs. Atkins, 100 Ill. App., 401. 

I his was an action for deceit by appellee. In the first 
count it was charged that the defendant procured the plain¬ 
tiff to sign an appeal bond, as surety, and represented that 
he had a good defense to the case, and that he was amply 
able to pay any judgment that might be recovered thereon. 
It was charged in the second count that the defendant ob¬ 
tained a $4,000 note from the plaintiff upon representations 
that he would use the proceeds thereof to pay interest and 
taxes on the plaintiff’s property. The court held that there 
was fraud alleged in the first count but in speaking of the 
second count the following language was used: 

To sustain an action for deceit it must be estab¬ 
lished that the representations complained of were 
false; that they related to matters material to the 
transaction, and not solely to promises as to matters 
in the future. * * * The representations by means 
of which the note was obtained are shown to have 
been representations as to what the appellant would 
do with the proceeds of the note, viz., that he would 
use such pi oceeds to pay off the taxes, and overdue 
interest upon appellee’s debts. An action for breach 
of contract would lie upon this showing but not this 
action for deceit.” 

In the case of Hayes vs. Burkam, 51 Ind., 130, one 
Marshall loaned certain United States bonds to a corpora¬ 
tion, and the appellant Hayes promised Marshall to sign 
as surety a bond of the corporation to Marshall for a re¬ 
turn of the bonds to him, if he would lend them to the 
corporation. Hayes thereafter failed to sign the bond and 
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Marshall’s claim was assigned to the appellee, Burkham, 
who sued. The court held that Hayes’ failure to sign the 
bond was a promise to do something in the future, and his 
failure to do it. did not constitute fraud. The court dis¬ 
posed of the question as follows: 

“Hayes* promise to execute the bond was a promise 
to do something in the future, and legal fraud can not 
be predicated on such a promise. * * * The charge 

given was erroneous and should have been refused. 
The substance of the charge is, that if Hayes by his 
promises, acts and conduct induced Marshall to be¬ 
lieve that he would sign the bond as one of the sureties 
of the corporation, on the faith of which Marshall 
acted and parted with the government Ixrnds to the 
corporation, and Hayes afterwards refused to sign 
the bond as he had agreed, his refusal was such fraud 
as would make him liable as if he had signed the bond. 
This , in our opinion, is not the law” 

Another case is that of Casselberry vs. Warren, 40 Ill. 
App., 626. 

This was an action to recover on six promissory notes 
made by the plaintiff in error to his own order, and endorsed 
to the defendants in error. The notes were given pursuant 
to a contract between the plaintiff in error and the defen¬ 
dants in error, under the terms of which certain orders and 
subscriptions to purchase an encyclopaedia were assigned 
to the plaintiff in error. The plaintiff in error offered to 
prove that at the time the contract was made the defendants 
in error warranted that a certain percentage of the sul>- 
scribers would take the books, and pay for them, but that 
1,200 of them did not do so, resulting in a loss to the plain¬ 
tiff in error. The court excluded this evidence. Counsel 
contended that this evidence should be admitted to show 
that the assent of the plaintiff in error to the contract was 
obtained by false pretenses. The court, denying this con¬ 
tention, said: 
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“Such a statement is not one on which an allegation 
of false pretenses or fraudulent representation can 
be predicated. A representation to be fraudulent in 
the legal sense must relate to a past fact or a present 
condition, and not be a mere promise as to a future 
event.” 

Another case is that of Lynch vs. Sauer , 37 New York 
Supp., 667. 

In this case a lessee was sued for rent, and he interposed 
the defense that the lease was procured from him by 
duress and misrepresentations in that he was induced to 
spend Five Thousand Dollars on the premises by representa¬ 
tions of the plaintiff that she would make large and exten¬ 
sive improvements upon the property. The court held that 
this was not a defense, saying: 

“The misrepresentation here alleged is a promise to 
make improvements and it is well settled that promise 
to do a future act can not be set up as a fraud.” 

The same question came before the court in Iowa, in the 
case of Bank vs. Gates, 114 Iowa, 323. 

This was a suit on three notes signed by Gates pursuant 
to an agreement to purchase stock in a corporation. He 
contended that the agent of the owner of the stock repre¬ 
sented that such owner would not sell or negotiate the 
notes, and that the defendant would not be called upon to 
pay the same except out of profits and dividends received 
from the stock. The court used the following language in 
disposing of this contention : 

“But it is to be noticed that the representations * 
were as to what would be done in the future, and it 
is well settled that the mere failure to carry out the 
terms of a contract will not enable the other party to 
rely on such failure as constituting a want of con¬ 
sideration in the original agreement. On a proposi¬ 
tion so elementary it is not necessary to cite authorities. 
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The misrepresentations complained of by defendant, 
if false, were as to what the Indiana corporation would 
do in the future, and representations of that kind can 
not be shown, we think, to establish fraud which would 
vitiate the notes.” 

In the case of Estes vs. Shoe Company, 155 Mo., 577, the 
facts were as follows: 

The defendant had employed the plaintiff for three years 
as a salesman on a percentage basis, guaranteeing him $250 
per month, and then discharged him. Defendant admitted 
the contract but contended it had good cause to discharge 
the plaintiff; that he had been in its employ up to the date 
of the contract and represented that his sales, which had not 
been footed up by the defendant, amounted to so much for 
the preceding three months; that his extraordinary efforts 
would increase his sales; that he promised to devote his 
entire time and attention to the work, which he did not do, 
and that defendant relied upon these representations and 
made the contract. The judgment in the court below was 
for the plaintiff and defendant appealed. In disposing of 
the case, the court said: 

“The alleged fraud pleaded in the answer consists 
of representations to the effect that his sales for the 
past three months had exceeded those of the previous 
three months, and his promise that he would greatly 
increase his sales for the ensuing year. * * * By 

the express terms of the answer the defendant relied 
not only on representations but also on promises. We 
have read the record carefully and find that the learned 
trial judge carefully distinguished between the repre¬ 
sentations and the promises, allowing the defendant 
to introduce all the legal proof it had to establish one, 
but excluding that offered to establish the other, and 
such ruling was entirely right. A fraudulent repre¬ 
sentation to vitiate a contract induced by it is a repre¬ 
sentation of a past or existing fact, but a promise is 
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not a representation, and when not a part of the con¬ 
tract does not affect it.” 

In the case of Milwaukee Brick & Cement Company vs. 
Schokfieclit, 108 Wis., 457, the law is stated in the syllabus 
as follows: 

“No statement as to what a corporation will do or 
intends to do in the future, made to induce a sub¬ 
scription to its capital stock, constitutes fraud which 
will be a defense to an action on a subscription con¬ 
tract.” 

In the case of Harrington vs. Rutherford, 38 Florida. 
321, the following statement of the law upon the question 
we are now considering, is made: 

“As a general rule fraud can not be predicated on 
a mere promise not performed. As stated in one case, 
‘to be available there must be a false assertion in re¬ 
gard to some existing matter by which a party is in¬ 
duced to part with his money or property. In morals 
the failure to perform a promise may be without ex¬ 
cuse or justification but in law false representations 
to authorize the rescission of a contract must be made 
in regard to existing facts. Perkins vs. Longee, 6 
Neb., 220.’ The authorities establish the rule that 
ordinarily a promise to do something though made by * 
one party to induce another to enter into a contract 
would not amount to fraud in a legal sense though the 
promise was aftenvard broken without excuse.” 

(2) The second proposition, above stated, is equally well 
established in the authorities. In the case of Knozvlton 
vs. Keenan, supra, the law was stated in the following 
language: 

“What the defendants sought to establish by their 
evidence was an oral contract, by which the terms of 
the written contract were to be changed by the efforts 
of the plaintiff. * * * The principle that written 
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contracts are not to be enlarged, added to, or controlled 
by previous or contemporaneous oral agreements is 
too well settled to require a citation of authorities. 
Proof of such representation as that offered by the 
defendants was proof only of an oral contract to be 
thereafter executed/’ 

The same question has been presented to the federal 
courts in two well considered cases, which are unusually 
similar in their facts to the case at bar. 

The first of these cases is St. Louis, etc., Ry. Company 
vs. Dearborn , 60 Fed., 880. 

This was a suit brought by Dearborn against the rail¬ 
road company for damages for injuries received by him 
while in the employ of the company. The railroad company 
pleaded, among other things, that the plaintiff had executed 
and delivered to the defendant a written release discharging 
said defendant from any claim or liability to him on account 
of the accident, the consideration for said release l)eing One 
Dollar and an agreement of the railroad company to re-em¬ 
ploy the plaintiff “for such time only as may be satisfactory 
to said company.” The plea further stated that the plaintiff 
was re-employed and discharged only when his sendees be¬ 
came unsatisfactory to the company. The plaintiff replied to 
this defense that several months after the accident hap¬ 
pened the defendant’s agents sent for him and asked him 
to come to their office, which he did, and that then it was 
the release in question was executed, but he contended that 
it should not be binding on him because at the time it was 
executed the agents of the railroad company promised that 
the company would give him permanent employment, would 
pay for all the time he had lost, and in addition would pay 
all of his expenses incurred on account of his illness. 

The case came on for trial and plaintiff undertook to 
testify as to what the agents of the defendant had told him 
at the time the release was executed in regard to giving 







nun permanent employment, and paying his bills. This 
testimony was objected to by the defendant on the ground 
that the only agreement made by the defendant in the 
release was that it would pay the plaintiff One Dollar, and 
re-employ him as long as his services were satisfactory to 
it, and that the testimony offered tended to vary, contra¬ 
dict and enlarge the terms of the written release. The 
trial court overruled the objection and received the testi¬ 
mony. The case was taken to the Circuit Court of Appeals 
upon this question, and the court held that the evidence 
was improperly received, should have been excluded, and 
in disposing of the case, said: 

The general principle is that contracts or agree¬ 
ments between parties, reduced to writing, deliber¬ 
ately executed or accepted, not bearing any evidence 
of incompleteness are presumed to comprise the whole 
meaning, purposes and contracts of the parties. Parol 
evidence is not admissable to add to, alter or vary the 
terms of such a contract. 

“In equity, if it appears that by fraud or inadvert¬ 
ence or mistake the writing contains more or less than 
the parties intended, or that it varies from their in¬ 
tention by expressing something materially different, a 
court of equity will rectify it, and conform it to the 
true agreement. 1 Greenl. Ev. 275; Bigham vs. Big- 
ham. 57 Tex., 240. If, how r ever, one person fraudu¬ 
lently imposes on another, and procures the latter’s 
signature to an instrument he had not agreed to sign, 
did not know he was signing, and did not intend to 
execute, this amounts to fraud in the execution of the 
instrument, w r hich may be proved by parol, and, if 
satisfactorily established, will justify a finding against 
the validity of the instrument, and would not be obliga¬ 
tory on the person so signing. Davis vs. Snider, 70 
Ala., 315; Railway Co. vs. Lewis, 19 Am. & Eng. R. 
Cas.. 224. And in such case there must be clear and 
indubitable evidence of fraud to warrant the submis- 




16 


sion of the question to the jury. Id. 233, and note; 
Railroad Co. vs. Shay, 82 Pa. St., 198. But such is 
not the case under consideration. The evidence shows 
that the plaintiff read the instrument in question, un¬ 
derstood its contents, and, after some hesitation, signed 
it. He deliberately executed it. It bears no evidence 
of incompleteness, is unambiguous, and he does not 
pretend in his testimony that it was obtained by fraud¬ 
ulent practices on the part of defendant’s agents. 
He says that they agreed to do certain other and dif¬ 
ferent things for him than those recited in the release 
as a consideration for it, and which they have not 
done. * * * 

’There is a distinction between a representation of 
an existing fact which is untrue, and a promise to do, 
or not to do, something in the future. In order to 
avoid a contract, the former must be relied on. The 
plaintiff does not pretend that there was any repre¬ 
sentation of an existing fact which was untrue, but the 
claim is that there was a promise to do something in 
the future. Bigham vs. Bigham, supra. Our opinion 
is that the release was an effectual bar to this action, 
and that the trial court erred in its several rulings in 
reference thereto/’ 

The same question was again considered in the case of 
Huntington vs. Toledo , etc ., Railroad Company , 175 Fed., 
532. In this case Huntington was injured while in the 
employ of the defendant company, and effected a settle¬ 
ment with the company therefor, and executed a written 
release. The onlv consideration named in the release was 
the sum of $210, which was paid by the company, there 
being no agreement whatever as to re-employment. How¬ 
ever, the plaintiff continued in the employ of the company 
after the accident, and after the settlement, but was there¬ 
after discharged. After his discharge he filed suit, alleg¬ 
ing that he sustained the injuries mentioned above, and 
that he entered into an agreement of settlement with the 
company therefor. That “as a part of the terms of said 





settlement he was to be paid for loss of time”; that the 
company “agreed as a part of the consideration of the 
plaintiff releasing it from damages * * * to retain 

the plaintiff in its services, and give him employment at 
his regular work of a conductor, or at such other work as 
he might be able to perform so long as the plaintiff de¬ 
sired to remain in the service of the company.” The an¬ 
swer admitted the injury, but averred that the parties had 
entered into an agreement in writing by the terms of which 
the plaintiff released and discharged the company from 
any liability therefor on consideration of its paying to him 
the sum of $210. The plaintiff, in effect, answered that 
this release should not be binding upon him because it was 
procured through fraud. 

The case came on for trial, and the plaintiff was per¬ 
mitted over objection to testify to conversations which he 
had with the agents of the company, in which he said they 
agreed on the part of the company to give him a perma¬ 
nent position as long as he wished to remain. The objec¬ 
tion was upon the ground that it tended to vary or contra¬ 
dict the written contract of release executed by the plain¬ 
tiff. The Court of Appeals held that the testimony was 
inadmissible and should have been excluded, and in dispos¬ 
ing of the question reached the conclusion that a release 
of this character is not a mere receipt but is a contract in 
form and substance. The following language was used: 

“It is manifest that this instrument is not a mere 
receipt. It is contractual in form and substance. On 
its face it is explicit and apparently complete. Its 
language is in no particular suggestive of omission. 
Indeed, it required the offer of oral testimony to dis¬ 
close any idea of omission. This related to the dis¬ 
puted promise of employment. But, as pointed out 
in the statement. Huntington was conscious of that 
omission when he signed the agreement. 
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“It is claimed in argument that evidence of a prom¬ 
ise to employ only affects and was intended only to 
affect the consideration mentioned in the agreement, 
and that, like the admission of payment or amount 
expressed in any ordinary receipt or deed, it may be 
explained by parol evidence. But the difficulty of 
applying the rule thus suggested to the present instru¬ 
ment is that, under the testimony offered, it would in 
terms introduce into the agreement covenants creat¬ 
ing (aside from any question under the statute of 
frauds) new and important legal relations between 
the parties on the very subject of settlement contained 
in the written agreement. It would fasten a continu¬ 
ing covenant on the company to employ Huntington 
and pay him wages so long as he might choose to re¬ 
main, and, of course, would invest him with a corre¬ 
sponding right so to remain. It, therefore, needs but to 
l>e stated that such testimony would in effect plainly 
add to the written contract and change it materially 
as a whole, and so result in permitting a contract to 
be reformed in a proceeding at law. * * * 

“Hence the present case must be governed by the 
familiar rule that conversations or negotiations which 
result in the execution of a written contract complete 
on its face are regarded as merged in that instrument. 
As illustrative of the rule, we may allude to language 
employed by Mr. Chief Justice Fuller, in Seitz vs. 
Brewers’ Refrigerating Co., 141 U. S., 510, 517; 12 
Sup. Ct., 46, 35 L. Ed., 837, when passing upon an 
alleged error in directing a verdict and so rejecting 
among other things evidence of an oral agreement 
claimed to have been made prior to or contemporane¬ 
ously with the written contract. He said: 

* * * “ 'when the writing itself upon its face 

is couched in such terms as import a complete legal 
obligation without any uncertainty as to the object 
or extent of the engagement, it is conclusively pre¬ 
sumed that the whole engagement of the parties, and 
the extent and manner of their undertaking, were re¬ 
duced to writing/ ” 
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The record in the case at bar fails absolutely to disclose 
that the appellees in any way imposed upon the appellant 
in the settlement we are considering. It is not shown that 
he was an illiterate or ignorant man; but on the contrary 
his testimony shows him to be extremely shrewd and 
clever. He says that he did not read the release, “but could 
ha\e read it, that he was told he could look it over, if he 
\\ anted to. The release is full, complete and unambigu¬ 
ous on its face, and the admission of the testimony as to 
\\ hat \\ as verbally promised him was a palpable violation 
of the parol evidence rule. The only result of the admis¬ 
sion of the testimony was to change entirely an agreement 
whereby Moses agreed to pay him $100 for his release to 
one where they agreed to pay him $100, to re-employ him, 
and to pay his attorney’s fees. Is there any possible escape 
from the conclusion that the two contracts are totally dif¬ 
ferent and distinct agreements? How can it possibly assist 
in the construction of the written release, if it needs con¬ 
struction, to show that it did not contain the agreement of 
the parties at all, but that their agreement, made in parol, 
and before they undertook to put such verbal agreement 
in writing, was an entirely different and distinct agree¬ 
ment? If there ever was a case to which the parol evidence 
rule was applicable, and to which it should be applied, it 
seems to counsel that this is such a case. 

We, therefore, respectfully submit that the trial court 
was entirely right in directing a verdict for the defendants 
in this case, and that his action should be affirmed. 

Respectfully submitted, 

Wade H. Ellis, 

R. Golden Donaldson, 
Abner H. Ferguson, 
Attorneys for Appellees. 






